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Mr. William F. Caton

Acting Secretary

Federal Communications Commission
1919 M Street, N. W.

Washington, D. C. 20554

Re: MM Docket No. 93-56
ity

Dear Mr. Caton:

Transmitted herewith, on behalf of Chestnut Broadcasting Company (formerly C. Devine
Media, Inc.), are an original and six (6) copies of its Motion to Suspend Procedural Dates in
the above-captioned proceeding.

Should any questions arise relative to this matter, please communicate with the

undersigned.
Sincerely,
Aaron P. Shainis
Counsel for
CHESTNUT BROADCASTING COMPANY
(Formerly C. Devine Media, Inc.)
Enclosure
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FEDERAL COMMUNICATIONS COMMISSION RECEIVED
Washington, D. C. 20554

JAN 2 1 1994
icati - SFDERAL COMMUNICATIONS COMMISSICti
In re Application of MM Docket No. 93-56 OFFICE OF THE SECRETARY
CHESTNUT File No. BRH-900604YE
BROADCASTING COMPANY
For Renewal of License of
Station KBER-FM
Ogden, Utah

STREET STRYDER File No. BRH-900601A3
For Renewal of License of
Station KQOL-FM
Spanish Fork, Utah
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To:  Administrative Law
Judge John M. Frysiak

MOTION TO SUSPEND PROCEDURAL DATES

Chestnut Broadcasting Company (formerly C. Devine Media, Inc.)("Chestnut"),
respectfully requests that all procedural dates in the above-captioned proceeding be suspended.
In support, the following is respectfully submitted:

Attached to the instant submission is an Asset Purchase Agreement seeking the sale of
Station KBER from Chestnut to Hekili Broadcasting Company ("Hekili") pursuant to the
Commission’s minority distress sale policy. The Agreement, at Section 7 specifies that within
fifteen (15) business days after the determination of the fair market value, buyer and seller shall
file with the FCC the required assignment application. Moreover, Section 7.11 specifies that
within five (5) business days after the execution of the Asset Purchase Agreement, buyer and

seller shall each commission a separate appraisal of the assets to determine the value of the



station. Thus, as the parties are contractually bound to one another and in order to enable the

parties to obtain the necessary appraisals, suspension of all procedural dates is warranted.

Respectfully submitted,

By: M Q S‘QAauwA'JA’

SHAINIS & PELTZMAN Aaron P. Shainis
Suite 500 Counsel for
1255 23rd Street, N. W. CHESTNUT BROADCASTING COMPANY

Washington, D. C. 20037
202/857-2946

January 19, 1994
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I, Linda E. Skiles, Office Administrator of the law firm of Shainis & Peltzman, do hereby

certify that copies of the foregoing document were mailed this 19th day of January, 1994, to the

offices of the following:

* Via Hand Delivery

C:\1994APS FCC\KBERY356.COS

CERTIFICATE OF SERVICE

Administrative Law
Judge John M. Frysiak *
Federal Communications Commission
Room 223
2000 L Street, N. W.
Washington, D. C. 20554

Y. Paulette Laden, Esq. *

Mass Media Bureau

Federal Communications Commission
Room 7212

2025 M Street, N. W.

Washington, D. C. 20554

Harry C. Martin, Esq.
Suite 350

1001 22nd Street, N. W.
Washington, D. C. 20036

" “Linda E. Skilés -
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ASSET PURCHASE AGREEMENT
BETWEEN
HEKILI BROADCASTING COMPANY
AND

CHESTNUT BROADCASTING, INC.

DATED

January 14, 1994



[UEFRN U A Y. L. s oD Jirder & Yagsz.anm

INDEX OF SECTIONS

SECTION HEADING
SECTION 1 DEFINED TERMS « s a4 e r e e s
section 1.1 Accounts Receivable . « e e e e
Section 1.2 ABBetE . .« . .+ ¢t 4 e e e e e s
Section 1.3 Assumed contracts . e e e e
Section 1.4 Closing e 6 e e e e e e e e e
Section 1.5 Closing Date . . . . . . .« . « « « &
Section 1.6 Consantd . . « .« ¢« + + « - o o
Section 1.7 Contracte . . C e e e e N
Section 1.8 Fair Market Value e e et e e e e .
Section 1.9 FCC Consent e e e e e e e e
Sect.ion 1.10 PCC Licenses . . . . . . . . . « + .
Section 1.11 Final Order e e 4 e e e e e e
Section 1.12 LiCeNB@E . . . ¢« « o« e e e e e e e
Section 1.13 Personal Property C e e s e s e e
Section 1.14 Purchase Price . . . . . . . . . . .
Section 1.15 Schedule Volume e e e e e e e e
SECTION 2 SALE AND PURCHASE OF ASSETS e e e o
Section 2.1 Agreement to Sell and Buy « 0 e
Section 2.2 Excludad Assets e e e e . .
Section 2.3 Purchase Price . e e e e
Section 2.4 Closing Before Final order . . e
Section 2.5 Adjustments and Prorations . . . .
Section 2.6 Assumption of Liabilities and
Obligations c e e e e e
SECTION 3 REPRESENTATIONS AND WARRANTIES OF
SELLER . . . +« + « + « & « e e e
Section 3.1 Organization, Standing and Authority
Section 3.2 Authorization and Binding Obligation
Section 3.3 Absance of Conflicting Agreements .
Section 3.4 FCC Licenmes . . e e s e
Section 3.5 Title to and Condltion of Personal
Property . . . . . . . . . .« . .
Section 3.6 Contracts e e e e e e e e s e e e
Section 3.7 Consents . . . . . . « + « + o o ..
Section 3.8 Trademarks, Trade Names and Copyrights
Section 3.9 Financial Statements . . . . . « . .
Section 3.10 Insurance e v e e e e e e e e e e
Section 3.11 Reporta T
Section 3.12 Employee Benefit Plansa . . . . . ., .
Section 3.13 Labor Relations e e e e e e e e e
Section 3.14 Taxes e e e e e e e 4 e e e s e

L R Y

b WWWRWWNDNNNDND MDD

@O ~JNN (4}

w



Jaca=me 2?4 Lliso

SECLLON

Section 3.15
Section 3.16
Sectlion 1.17

saction s.1iu
Section 3.19

SECTION 4

Section 4
Saction 4
Section ¢
Saction 4
Section 4
Section 4

5

- . v @ . [
[ QNS BN & 0N

SECTION
Section 5.1

Section 5.1 (a)

Seotion 5.1 (b)

& 8¢l S7Z I72n d.rder % Haslan

AEALLNG

Claims and Legal Actions . . . . .
Compliance with Laws . . . . . . .
Conduct of Business in Ordinary

Cour.. - L] L] - - - - . L - . -
rull uisclonure . f e e e e e
Public Inspection Filc e v e e e

REPRESENTATIONS AND WARRANTIES OF
BUYER L - L] - L . - . a & . » L) »

organization, Standing and Authority
Authorization and Binding Obligation
Absence of Conflicting Agreements

Qualification of Buyer . . . . . .
Litigation . . . . . . . e e e
Insolvency . . . . « + « + 4 « o
COVENANTS OF SELLER e e 4 s e 4 s

Pre-Closing Covenants « ..

Negative Covenants . . . .
(1) Compensation v e
(2) Contracts . . .

(3) Disposition of Aaaets

.
" & a & s

(4) Encumbrances o« o e s
{5) Programming . . . .
(6) Licenses e s e e e

« s = 2 *» a » ®

(7) Rights . }
(8) No Inconsistent Action

(9) Facilities e . v e e .
(10) Collactive Bargainlng Agreement
(11) Corporate Charter . . . e e
(12) DOEAUIt .« « & o 4 o 0 0 v

Aftirmative Covanants . .
(1) Access to Information
(2) Maintenance of Assets

s 6 o+ e e

{3) Insurance . . . . . . .
(4) Consents . . . .
(5) Preservation of Business ..
(6) Notification e e e e e
(7) Trade and Barter Agreements .
(B) Contracts . . . . . . ¢« . + o
(9) Compliance with Laws e e .
(10) Payments s e e e e e e e e e s
(11) Taxes, etc. . . . « + 4+ o « «

ii

21
21

21
Py

22

23

23
23
24
24
25
26

26
26

27
27
27
27
28
28
28
28
28
29
29
29
29

30
30
31
31
31
31
31
32
32
12
32
32

24



Section
SECTION
£footion

Section

Section

Section
SRCTION

Section
Saction
Section
Section
Section
€ection
Section
Section
Section
Section

Saction

SECTION

Section
section
Section
Section
Section
Section

~

~ NN N NN N9
| od HYONdOWUMaWNR
[N

1
.1(a)
8.1(b)
8.1(c)
8.1(d)
8.1(e)

- N ]
.

K o oo LT 2e Jinder x Haslanm

HEARING

(12) Signal .

(13) Licenses . .
(14) Public Inspection File

(15) Consummation « e
(16) Books and Records . .
(17) Financial Information
Post=Closing Covenants . .

* & e =
e ¢ e » 8 @ @
e & @ & o

COVENANTS OF BUYER . . . . . . .
I're Clesing Covanants e e e e

Negative Covenants . . . . . . .
(1) NO Lnconsistent Action . .
(2) Corporate Charter . . . . .
Affirmative Covenants C e e e
(1) cCompliance with Laws e
(2) Notification e e e e e
(3) Consummation e b e e s e
Post-Clomsing Covenants . . . .

SPECIAL COVENANTS AND AGREEMENTS

FCC Consent . . e s e
Control of Station - .

Accounts Recejivable . .
Taxes, Fees and Expenses

a 3 9 4 e
-

Brokers e e e e e e e
Noncompetition Agrcements e
Confidentiality T T
Cooperation e e e v e e e e e
Risk of Loss . . . . . o e e e
Broadcast Transmission of station
Prior to Cleosing . . . . . . .
Appraisals . . . . . . . .+ . .
CONDITIONS TO OBLIGATIONS OF
BUYER AND SELLER . . . . . . .

- conditions to Obligations of Buycr

FCC Approval . . . . . . .

Representations and Warranties .
Covenants and Conditions . . . .
Congents , . . ¢« . & « 2« 4 e
Licenses . . . . . . . ¢« « ¢« « .

iii

> & » &

¢ * e w o

33
33
33
33
34
34
34

34
34

35
35
35

35
35
35
35

36
36

36
37
37
39
40
40
42
43
43

44
45

46

46
46
46
47
47
47



ve .v 31 Lieme & Sei 3l I7ds Ww.naer & Haslam

SECTION HEADING BAGE

Section 8.1(f) Deliveries . . . . . . + « +« « « « . . 47
Section 8.1(9g) Adverse Change . ., . Y
saction 8.1(h) Litigation and Insolvency Y
Section 8.1(1) Releases . . . e .« . . 48
Section 8.2 Conditions to Obligations of Sellor . 49
Section 8.2(a) FCC Approval . . . « ¢« « « ¢ ¢ « o & 49
Section 8.2(b) Representations and Warranties PN 49
Section 8.2(c) Covenants and Conditions « e« « - 49
Section 8.2 (q4) Deliveries . . . . . . e+ e « s s . 49
Section 8.2(e) Litigation and In301Vany .« <« . . 5O
SECTION 9 CLOSING AND CLOSING DELIVERIES . . . . B0
Section 9.1 Closing . . . e e 50
Section 9.2 Deliveries by Seller c s e . e . . 50
Section 9.2(a) Transfer Documents . . « « « « « « « 51
Section 9.2(b) Consent® . . « &+ « ¢« ¢ 2 2 « & 4 v . 51
Section 9.2(c) Officer’s Certificate B 3 1
Sootion 0.2(d) Ceoretary’s Oertificate B}
Saction 9.2(e) Licenses, Contracts, Business
Records, etc. - ¥
Section 9.2(f) Noncompetition Agreements by
Affiliates . . . . . . . . - . 53
Section 9.2(g) Opinion of Counsel . . . . . . . 53
fection 9.2(h) Consulting Agreement . . . . . . + . . 53
Section 9.3 Deliveries by Buyer e e e e s 53
8ection 9.3(a) Purchase Price® . . . « « « ¢« o « o « o+ 53
Section 9.3 (b) Assumption Agreaements . « « « « « . 53
Section 9.3(c) officer’s Certificate e 4 4 e e s« . 53
Section 9.3(4) Secretary’s Certificate - 1
Section 9.3(e) Opinjon of Counsel . . . . . . . + . . 54
Section 9.3(f) Consulting Agresment . . . . . « . . 54
SECTION 10 RIGHTS OF BUYER AND SELLER ON
TERMINATION OR BREACH e ¢ s+ s s s 4 . 55
Section 10.1 Termination Rights . . . . . . . 58
Section 10.2 Specific Performance . . . . . . . 56
Saction 10.3 P - ¥4
Section 10.4 Seller’s Remedias - ¥
SECTION 11 SURVIVAL OF REPRESENTATIONS, WARRANTIES
AND COVENANTS, AND INDEMNIFICATION . . 58
Section 11.1 Representations, Warranties, etc. . . 68
Section 11.2 Notice and Cure . * v v o+ + s 4 . 5B
Saction 11.3 Indemnification by Seller 1.
Section 11.4 Indemnification by Buyer . . . ., . . 59

iv



SECTION

Saction
Section
Section
Section

SECTION

Section
Section
Section
Saction
Saection
Section
Section
Section
Sectioen

11.5
11.6
11.7
11.8

12

12.1
12.2
12.3
12.4
12.5
12.6
12.7
12.8
12.9

& - -4 e o =D EREAS R S X Mas.an

HEADING

Procedure for Indemnification
Indemnification Fund . . . .
Bulk Sales Law . . . . « . .
Limitations v e e s e e

MISCELLANEOUS T T

Notices e e e e e e e e
Benefit and Binding Effect .
Governing Law e 4 e e e s
Headings . . . . . . . « . .
Gender and Number v e e
Entire Agreement . . . . . .
Waiver of Compliance; Consents
Severability . . . . . . . .
Counterparts . . . . . . . .

* & e & a e

a o o =

e & ¢ & e 8

* o &

e & e e & e

6Q
62
63
63

64

64
65
65
85
65
65
€6
67
67

a7



C e e DA L a = B o, Lis IT¢e WJ.nder & Haslan

ASSET PURCHASE AGREEMENT

This ASSET PURCHASE AGREEMENT is dated as of December,

1993, by and between HEKILI BROADCASTING COMPANY, a Utah corpo-

ration ("Buyer") and CHESTNUT BROADCASTING, INC., previously

known as C. DEVINE MEDIA, INC., a Delawvare corporation

(“Seller®).
PREMIGSES:
A. Seller is the licensee of and operates the FM radio

station KBER 101.1, ogden, Utah (the "station") pursuant to
authorizations issued by the Federal Communications Commission
(the "“FCC").

B. Seller desires to sell, and Buyer wishes to buy,
substantially all of Seller’s tangible and intangible assets
uced or uscful in the opcration of thce gtation and the broad-
cast business made possible thereby, and to secure an assign-
ment of certain contracts, leases and agreements, and the
licenses, permits and other authorizations issued by the FCC
for the operation of the Station, for the price and on the
terms and conditions hereinafter set forth.

AGREEMENTS:

In consideration of the above premises and the covenants

and agreempnts cnntained harein, the parties agres an follnus:
SECTION 1

DREFINED TERMEG

The following terms shall have the following meanings in

E-]
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this Agreement:

1.1 “"Accounts Receivable" means the accounts receivable
of Seller arising from services rendared by Seller prior to
12:01 a.m. on the Closing Date as reflected on the billing
records of Seller relating to the Station.

1.2 T"Assets” means the tangible and intangible assets
used or useful in connection with the conduct of business or
operations of the Station, which assets are being sold, trans-
ferred, or otherwise conveyed to Buyer hereunder, as specified
in detail in Section 2.1.

1.3 "Arsumed Contracts" mecans (a) the Contracls described
in Section 3.6 hereto, and (b) any Contracts entered into by
Seller in the ordinary course of business between the date
hereof and the Closing Date which would have been listed on
Schedule 3.6 had they been in existence on the date hereof and
which Buyer agrees in writing to assume.

1.4 "“Closing"” means the conaummation of the transactions
contemplated by this Agreement in accordance with the provi-
sions of Section 9.

1.5 "Closing Date" means the date of the Closing speci-
fied in Section 9.

1.6 "Consents" mean all of the consents, permits or
approvals of governmental authorities and other third parties
necessary to transfer the Assets to Buyer and to assign the

Assumed Contracts to Buyer, or otherwise to consummate the
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transactions contemplated hereby.

1.7 “Contracts" means all leases, contracts and agree-
ments, written or oral (including any amendments and other
modifications thereto) to which Seller is a party and which
affect the Assets or the business or operations of the Station,
and (a) which are in effect on the date hereof, or (b) which
ara entered into by Sellar in the ordinary course of business
between the date hareof and the Closing Datae.

1.8 "Fair Market Value" of the Station has the meaning
sat forth in Section 7.11 of thie Agreement.

1.9 "FCC Consent" means action by the FCC granting its
consent to the assignment of the FCC Licenses to Buyer on the
terms specified in this Agreement.

1.10 "FCC Licenses" means all of the permits and other
authorizations issued by the FCC to Seller in connection with
the conduct of the business or operations of the Station,
including the license for which a Hearing Designation Order and
Notice of Forfeiture is now pending (BRH-900604YE) ("Station
Broadcast License"), together with renewals, additions and
modifications of such permits and authorizations and applica-
tions therefor; it being understood that Seller’s application
for renewal of the FCC Licenses for the Station has bean desig-
nated for hearing by the FCC. ‘

1.11 "Final Order" means a written action or order issued

by the FCC, setting forth the FCC Consent and (a) which has
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not been reversed, stayed, enjoined, set aside, annulled or
suspended, and (b) with respect toc which (1) no requests have
been timely filed for administrative or judicial review,
reconsideration, appeal or stay, and the time for filing any
such requests and for the FCC to set aside the action on its
own motion has expired, or (ii) in the event of review, recon-
sideration or appeal, the time for further review, reconsidera-
tion or appeal has expired.

1.12 YLicensesa" means all of the licenses, permits and
other authorizations, including the FCC Licenses, issued by the
FCC and any other federal, state or local governmental authori-
ties, to Seller in connection with tha conduct of the business
or operations of the Station.

1.13 "Personal Property" means all of the machinery,
equipment, tools, vehicles, furniture, leasehold improvements,
office equipment, plans, inventory, spare parts, and other
tangible personal property which are owned by Seller and used
or useful as of the date hereof in the conduct of the business
or operations of the Station and are listed on Schedule 3.5 of
the Schedule Volume, plus any additions thereto and deletions
therefrom arising in the ordinary course of business between
the date hereof and the Closing Date.

1.14 “pPurchase Price" means the purchase price specified
in Bection 2.3.

1.13 *"Schedule Volume®” means the scnedqules ot ali
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information to be delivered to Buyer by Seller hereunder or
referred to herein, to be bound in a separate volume, and

initialed by the parties.

SECTION 2
SALE AND PURCHASE OF ASSETS
2.1 Agreement to Sell and Buy. Subject to the terms and

conditions set forth in this Agreement, Seller hereby agraeas to
sell, transfer and deliver to Buyer on the Closing Date, and
Buyer agrees to purchase and assume, all of the Assets, free
and clear of any claims, liabilities, mortqaqes, liens, bledg-
es, conditions, charges, security interests or encumbrances of
any nature whatsoever (except for those permitted in accordance
with Sections 2.6, 3.5 or 3.6 balow), more specifically de~
scribed as follows:

(a) The Personal Property;

(b) The Licenses;

{(¢) The Assumed Contracts;

(d) All trademarks, trade names, copyrights, aservice
marks and similar intangible assets listed in Schedule 3.8;

(e) All of the Seller’s documents, computer discs
and tapes setting forth technical information and data, machin-
ery and equipment warranties, maps, plans, computer progranms,
diagrams, blueprints, and schematics relating to the operation
of the Station;

(f) Executed copies of tha Assumed Contracts, and
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such riles, records and logs pertaining to the operation of the
Station as Buyer shall reasonably request, including all
records required by the FCC to be kept, but excluding the
corporate records of Seller, subject teo the right of seller to
have such documents and records made available to Seller for
inepection and copying, at Sellar’s expsnse, for a reasonahle
period; and

(g) All intangible assets of seller relating to the
Station not Rpacifically daacribad above.

2.2 Exc e ssets. The Assets shall exclude the
following assets:

(a) Seller’s cash on hand as of the Closing Date and
all other cash in any of Seller’s bank or savings accounts; and
all insurance policies, letters of credit, or other similar
items and any cash surrender value in regard thereto; and any
stocks, bonds, certificates of deposit and similar investments;

(b) Any Contracts other than the Assumed Contracts;

(c) Any claims, rights and interest in and to any
refunds of federal, state or local franchise, income or other
taxes or fees of any nature whatsoever for periods prior to the
Closing Date;

(d) Any Personal Property specifically designated on
Schedule 2.2 as excluded;

{e) Any Accounts Receivable;

(£f) Any pension, profit-sharing or employee benefit
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plans, and any employee or collective bargaining agreements;
and

(g) The rights of Chestnut II, Inc., an affiliate of
Sellesr, under the time brokerage agreement with Golden Bear
Broadcasting, Inc., relating to FM station KZHT, Provo, Utah.

2.3 Purchase Price. The Purchase Price shall be the

lasgser of:

(a) 75% of the Fair Market Vvalue; or

(b) One Million Nine Hundred Thousand Dollars
($1,900,000), and the Purchase Price shall be payable as
follows:

(1) Upon execution of this Agreement, Buyer
shall deliver by wire transfer of immediately available
federal funds the amount of One Hundred Thousand Dollars
($100,000) (the "“Escrow Deposit") to Escrow Agent, pursu-
ant to the Lscrow and indemnirfication rund Agreement
attached hereto as Exhibit "A%;

(2) At Closing, Buyers shall place an addition-
al one Hundred Fifty Thousand Dollars ($150,000) of the
Purchase Price in an indemnification fund in accordance
with Section 11.5 hereof; and

(3) At Closing, Buyer shall dalivar by wire
transfer of immediataly available federal funds therbal—
ance of the Purchase Price, as adjusted pursuant to Sec-

tion 2.5, and less the amount agreed upon by the parties
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for Seller‘’s liability under the Assumed Contracts shown

on Schedule 3.6, toc such account(s) as are designated by

Seller in written instructions.

2.4 i efore . If Buyer and Seller
nutually agree to close after the issuance of the FCC Consent
but prior to the date on which FCC Consent has become a Final
order, the parties will negotiate in good faith an agreement
("Closing and Rescission Agreement") providing for (a) Buyer to
assume control over the Station, and (b) the rescission of the
sale and return of the parties to their status gquo ante if the
FCC Consent is rescinded.

2.5 Adjustments and Prorations.

(a) Operation of the Station and the income,
cxpenses and liabilities attributable thereto through 12:01
a.m. on the Closing Date shall be for the account of Seller and
thereafter for the account of Buyer. Expenses including, but
not limited to, such items as power and utilities charges, ad
yalorem property taxes upon the basis of the most recent
assessment available, prepaid time sales agreements, accrued
vacations, payroll taxes, and other fringe benefits of employ-
ees of Seller who enter the employment of Buyer, rents and
sinilar prepaid and deferred items shall be prorated between
Seller and Buyer as of 12:01 a.m. of the Closing Date, tﬁa
proration to be made and paid, insofar as feasible, on the

Closing Date, with a final settlement sixty (60) days after the

LA
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Closing Date.

(b) There shall be no proration with respect to
Trade Agreements, except as provided in this subsection. "Trade
Agreements" shall mean Contracts for the csale of advertising
time for consideration other than cash. Liabilities and
obligations under the Trade Agreements shall be prorated in
favor of Buyer to the extent that the fair market value of the
unperformed air fime remaining under such agreements as of
12:01 a.m. on the Closing Date (the "Cut-Off Time") exceeads by
Fifteen Thousand Dollars ($15,000.00) the fair market value of
the goods and services to be reteived by Buyer with respect to
the Station after the Closing under such agreements, blus the
fair market value of the Station’s inventory of goods and
services that have been received by the Station prior to the
Cut-0ff Time and assigned to Buyer hereunder. Buycr chall not
be obligated to make any proration in favor of Seller—with
respect to the Trade Agreements, even if the fair market value
of property to be received by Buyer exceeds the liability for
unperformed time. All Trade Agraements are itemizeda on Sched-
ule 3.6.

2.6 Assuynption of Liabilities and Obligationg. As of the
Closing Date, Buyer shal) pay, discharge and parform (a) all
the obligations and liabilities of Seller under the Licenses
and Assumed Contracts insofar as they relate to the period on

and after the Closing Date, and arise out of events occurring
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on or after the Closing Date, and (b) all okligations and
liabilitlies arising out of events occurring on or after the
Closing Date related to Buyer'’s ownership of the Assets or its
conduct of the business or operations of the Station on or
after the Closing Date. All other obligations and liabilities
of Seller shall remain the obligations and liabilities sclely
of Seller.
EECTION 3

REPRESENTATIONS AND WARRANTIES OF SELLER

Seller represents and warrants to Buyer ag follows:

3.1 Organizatjop, Standing and Authority. Seller is a
corporation duly organized, validly existing and in good
standing under the laws of the State of Delaware, and is duly
qualified to do business in, and is in good standing in, the
State of Utah to conduct the business or operation of the
Station. Seller has all raquisite corporate power and author-
ity (a) to own, lease, and use the Assets as presently owned,
leased and used, (b) to conduct the business or operations of
the Station as presently conducted, and (c) to execute and
deliver this Agreement and the documents contemplated hereby,
and to perform and comply with all of the terms, covenants and
conditionc to bc performed and complied with by Sellér lere-
under and thereunder. Except with respect to Seller‘s time
brokerage agreement for Station KZHT-(FM) ir Provo, Utah,

Saeller is not a participant in any joint venture or partnership

10



o A P A cC. LDl o oEn ¥ LEr B Maslan

with any other person or entity with respect to any part of the
Station’s operations or the Assets.

3.2 Authorization and Binding Obligation. The execution,
delivery and performance of this Agreement by Seller have been
or will be prior to the Closing Date duly authorized by all
necassary corporate actions on the part of Seller and its
shareholders. This Agreement has been duly executed and
delivered by Seller and constitutes the legal, valid and
binding obligation of Seller, enforceable against it in accor-
dance with its terms except as the enforceability hereof may bhe
affected by bankruptcy, insolvency, or similar laws affecting
creditors’ rights generally, or by court-applied equitable
remedies.

3.3 Absence of cConflicting Agreementg. Subject to
obtaining the Consents, the execution, delivery and performance
of this Agreement and the documents contemplated hereby (with
or without the giving of notice, the lapse of time, or both):
(a) do not require the consent of any third party; (b) will not
conflict with any provision of the Articles of Incorporation or
Bylaws of Seller; (c) will not conflict with, result in a
breach of, or conatitute a default under, any law, judgment,
order, ordinance, decree, rule, regulation or ruling of any
court or governmental instrumentality, which is applicable to
Seller; (d) will not conflict with, constitute grounds for

termination of, result in a breach of, constitute a default
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under, or accelerate or permit the acceleration of any perfor-
mance required by the terms of, any agreement, instrument,
license or permit to which Seller is a party or by which Seller
may ba bound; or (e) will not create any claim, liability,
mortgage, lien, pledyu, vondition, charge, or encunbranac of
any nature whatsoever upon the Assats.

3.4 FCC Licenses. Schedule 3.4 includes a true and
complete list of the FCC Licenses. Seller has delivered to
Buyer true and complete copies of the FCC Licenses (including
any and all amendments and other modifications thereto).
Seller is the current authorized legal holder of the FCC
Licenses. The FCC Licenses comprise all of the licenses,
permits and other authorizations required from the FCC for the
lawful conduct of the business or opsrations of the Station in
the manner and to the full extent they are now conducted, and
none of the FCC Licenses is subject to any restriction or
condition which would 1imit the full operation of the Station
as presently operated, except as stated on such License, as
generally affects thc broadcast induetry, or ae limited by lawse
affecting creditors’ rights or equitable principles generally.
The FCC Licenses are in full force and effect, and the conduct
of the business or operations of the Station is in accordance
therewith. Except for the pending FCC proceeding involving
Seller’s license renewal application and the matters involved

therein (hereinafter referred to as "MM Docket No. 93~-56"):
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(a) Seller has no reason to believe that the FCC Licenses will
not be renewed by the FCC or other granting authority in the
ordinary course; (b) the FCC Licenses are now and on the
Closing Date will be unimpaired and free of restrictions caused
by any acts or omissions of Seller, its employees, or its
agents; and (c) to the best of Seller’s knowledge, there are no
applications, complaints or proceedings pending or threatened
as of the date hereuf before the FCC relating to the business
or operations of the Station other than applications, con-
plaints or proceedings which generally affect the broadcasting
industry.

3.5 Title to and Conditjon of Personal Property. Sche-
dule 3.5 lists all material items of the Personal Property as
of the date of this Agreement. Except as described in Schedule
3.5, and except for personal property leased pursuant to a
contract on Schedule 3.6, Seller owns and has good title to all
Personal Property. None of the Personal Property owned by
Seller is subject to any security interest, mortgage, pledge,
conditional sales agreement, or other lien or encumbrance,
except for (a) liens for currant taxes not yet due and payable,
(b) any other claims or encumbrances which are described in
Schedule 3.5, (c) contracts listed on Schedule 3.6, and (d)
such claims or encumbrances as shall be removed prior to §r at
Closing. Except as shown in Schedule 3.5, each item of Person-

al Property is in satisfactory operating condition and repair
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(ordinary wear and tear excepted), and is available for immedi-
ate use in the business or operations of the Station. A3 of
Closing all items of transmitting and studio equipmaent included
in the Personal Property will permit the Station to operate in
accordance with the terms of the FCC Licenses and the rules and
regulations of the FCC, and with all other applicable federal,
state and local statutes, ordinances, rules and regulations.
On the Closing Date, the Personal Property to be sold to Buyer
shall be accepted by Buyer under this Agreement, as is, without
any warranty for a particular use, f.e., in the physical
condition in which it exists at the time of the Closing.

3.6 contracts. Schedule 3.6 contains descriptiéns of all
the Contracts as of the date of this Agreement except for: (a)
Contracts with advertisers for the sale or sponsorship of time
on the Station for cash which are not prepaid and which may be
cancelled by the Station without penalty on not more than
thirty (30) days notice; (b) employment arrangements and
miscellaneous service contracts terminable at will without
penalty; and (c) other Contracts not exceeding in the aggregate
Five Thousand Dollars ($5,000) or not involving any material
non-monetary obligation. Seller has delivered to Buyer true
and complete copies of all writtan Contracts, and true and
complete memoranda of all oral Contracts (including any aﬁd all
amendments and other modifications to such Contracts), listed

in Schedule 3.6. Other than the Contracts, there is no other
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contract or agreement necessary for the operation of the
Station as presently conducted. To Seller‘s knowledge, all of
the Contracts are in full force and effect, and are valid,
binding and enforceable in accordance with their respective
terms, except as limited by laws affecting creditors’ rights or
equitable principles genarally. Seller is not in material
breach, nor to Seller’s knowledge is any nthar party in hrearh,
of the terms of any of such Contracts. No event has occurred
which but for the passage of time or giving of notice or both
would or might conatitute a material default under the Con-
tracts by the Seller, and there ie no outstanding notice of
material default or termination undor any of tho Asoumed
Contracts. Except as expressly set forth in Schedule 3.6,
Seller is not aware of any intention by any party to any
Assumed Contract (a) to terminate such contract or amend the
terms thereof, (b) to refuse to raenaw the same upon expiration
of its terms, or (c) to renew the same upon expiration only on
terms and conditions which are more onerous than those pertain-
ing to such existing contract. Except for the Consents, Seller
has full legal power and authority to assign its rights under
thae AsRsrumad Contracts to Buyer in accordance with this Agree-
ment.,, and such assignment will not affect the validity, en-
forceability and continuation of any of the Assumed Contracts,
except as disclosed in Schedule 3.6.

3.7 Cousenls. Except for the consents, no consant,
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